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LEGAL UPDATES

Department of Education Releases
Proposed Title IX Regulations

Today, the Department of Education (ED) released its long-awaited notice of
proposed rulemaking relating to Title IX of the Education Amendments of
1972. While a version of the notice was leaked in early September, the
document released by ED today includes the final draft of ED’s proposed Title
IX regulations.

PUBLISHED: NOVEMBER 16, 2018

The proposed regulations would result in substantial changes to how ED
enforces Title IX and the processes colleges and universities use to investigate
and adjudicate reports of sexual harassment. These changes, if finally adopted
following the close of the comment period, will result in:

A new administrative enforcement standard

Numerous procedural changes focused on due process

A prohibition on single-investigator models of adjudication
A mandate for live hearings and cross-examination
Allowance of the clear—and-convincing standard of evidence
New record-keeping and training requirements

An easier path for religious institutions to claim a religious exemption to Title

IX requirements, among many other changes

CLICK HERE FOR HUSCH BLACKWELL’S SUMMARY OF THE NOTICE OF
PROPOSED RULEMAKING

During the Obama administration, ED issued several sub-regulatory guidance
documents articulating how its Office for Civil Rights would interpret and
enforce Title IX. In September 2017, ED expressly withdrew two of the most


https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-nprm.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-nprm.pdf
https://hbfiles.blob.core.windows.net/webfiles/Summary%20of%20New%20Title%20IX%20Regs%20(November%202018)%20(002).pdf
https://hbfiles.blob.core.windows.net/webfiles/Summary%20of%20New%20Title%20IX%20Regs%20(November%202018)%20(002).pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf

HUSCHBLACKWELL

significant guidance documents, issued new interim guidance, and stated its intent to eventually
propose new regulations governing institutional response to sexual misconduct.

The notice of proposed rulemaking released today is the penultimate step in the current
administration’s efforts to replace the Obama-era guidance with new regulations. Once the notice is
published in the federal registrar (likely within the next few days), interested persons, including
colleges and universities, will have 60 days to provide comments. ED will then evaluate those
comments and may, or may not, modify the proposed regulations in response. At the end of the
comment process, ED will issue regulations that will be binding on institutions, absent a successful
lawsuit enjoining their issuance.

What This Means to You

ED’s proposed Title IX regulations will result in significant changes to Title IX compliance efforts at
your institution. Your institution should carefully evaluate the proposed regulations and consider
whether to provide comments to ED raising any concerns or suggested modifications. Under the
assumption the proposed regulations may survive the comment process without significant changes,
institutions should plan now for how they may need to modify their policies, practices, and
procedures to align with the new regulations.

Contact Information

If you have questions or require more information about the implications of this rapidly developing
trend for your institution, please contact your Husch Blackwell attorney or Derek Teeter at
816.983.8331, Julie Miceli at 312.526.1521 or Michael Raupp at 816.983.8324.

Husch Blackwell regularly publishes updates on industry trends and new developments in the law for
our clients and friends. Please contact us if you would like to receive updates and newsletters or
request a printed copy.

Husch Blackwell encourages you to reprint this material. Please include the statement, “Reprinted
with permission from Husch Blackwell LLP, copyright 2018, www.huschblackwell.com” at the end of
any reprints. Please also send email to info@huschblackwell.com to tell us of your reprint.

This information is intended only to provide general information in summary form on legal and
business topics of the day. The contents hereof do not constitute legal advice and should not be relied
on as such. Specific legal advice should be sought in particular matters.
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